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INTRODUCTION
When I was asked if I would deliver this year’s Paddy McGrory lecture I responded immediately that it would be my honour to do so. I am honoured to be delivering a lecture in memory of one of Belfast’s finest solicitors, the very epitome of professionalism whose services were sought on all sides. His funeral in St Patrick’s in Donegall Street was packed to overflowing and the ceremony recalled his love of traditional music and of Donegal – he once having famously observed that his heart was in Belfast but his soul in Donegal. At his funeral former clients (from all sides) rubbed shoulders and friendly banter was exchanged between the late Lord Justice Kelly and one of Paddy’s very well-known clients whom the Judge had earlier tried in the so-called Diplock Courts. I mention that because in that microcosm of social inter-change at his funeral the threads of a life unified by commitment to law and social justice and enlightened by music and literature were there for all to see. Paddy had clients like doctors had patients. He was concerned with their legal ailment and whether and how it was treatable. This professionalism was reflected in the diverse profile of those who turned out in such large numbers to celebrate his life and legacy and to mourn his passing. 

Like Paddy, I was privileged, as a Barrister to have represented all sides of the community from the family of Billy Wright to that of Pat Finucane, from alleged leaders of the LVF to their counterparts in proscribed republican organisations and to have spent a significant part of my career involved in cases which served to promote and extend human rights protection. 

From my personal experience and from observation of other professionals I know that lawyers perform a truly critical role in vindicating the rights of those they represent whether it be in the difficult task of advising suspects under arrest, representing clients charged with serious crime or challenging the exercise of State power in a range of contexts. In Northern Ireland there have been many challenges to the exercise of State powers, for example by prisoners, by detained persons and by the victims of the use of lethal force. Justice is blind and the popularity of the client, the cause or the issue at stake is utterly irrelevant to the task of the professional lawyer.

Some of the most significant legal challenges of the last 30 years or so have come from this community and through these cases a rich tradition of promoting and vindicating fundamental rights has emerged. The context in which such challenges are made may have changed significantly in recent times. Certainly the number of such cases has grown and the nature of the challenges has evolved. But the vital role of law and lawyers remains constant. Not infrequently, what is at stake in a particular case goes far beyond the narrow interests of the individual client. These cases often raise issues of general concern to the public or the community for example, decisions to prosecute or not to prosecute, to grant bail or to refuse it, the adequacy of investigations into the use of lethal force by State agents, the conditions and length of detention, the parameters of covert surveillance and the treatment of prisoners to name but a few. This is only a sample of the types of legal cases that have come out of this small jurisdiction over the past 30 years. The important point – the point that Paddy McGrory understood – is that the ability to challenge the exercise of power by public authorities when it is thought to be abusive, irrational, excessive or unlawful is an indispensable element of the rule of law. 

And the rule of law is what separates the civilised and politically mature democracy from other regimes where citizens do not have an effective voice to challenge abuses of State power.

One practical consequence of the Human Rights Act 1998 (HRA) and the incorporation of the European Convention on Human Rights (ECHR), insofar as the role of a Judge is concerned and the challenges he or she now faces, is that the range, complexity and sophistication of the arguments deployed in cases has vastly increased. Detailed knowledge and understanding of the underlying principles of Human Rights law and familiarity with the case law of the ECHR is now indispensible to the proper discharge of the judicial function. Likewise it is indispensible to the work of solicitors and barristers in advising and representing their clients. 

However, long before the passing of the HRA a trail was being blazed here in Northern Ireland in the deployment of the Convention to confront abuses of state power and it is to some of these cases that I shall presently turn. 
I suspect the origins of our lawyers’ interest in the Convention as a practical tool for vindicating the rights of citizens can probably be traced back to the inter-State case of Ireland v UK (5310/71) [1978] ECHR 1 (18 January 1978) which resulted in a finding by the European Court that the so-called five techniques used on detainees constituted inhuman and degrading treatment but not torture as the European Commission had previously found. This is a debate that resurfaced in the context of the treatment of prisoners in Guantanamo Bay as to whether simulated drowning of a detained person (DP) by water boarding constitutes torture or “merely” inhuman and degrading treatment. Recent events following 9/11 and 7/7 show that protecting human rights is a bit like fire-fighting – you put out one fire only to discover that it has reignited in another context. Although amid the clash of arms the law is not silent it is undoubtedly the case that the most egregious abuses of human rights have tended to coincide with national emergencies or war and it is at such times that the role of law, lawyers and Judges can assume particular importance.

IMPORTANT HUMAN RIGHTS CASES

I will now consider some of the important cases which emanated from this jurisdiction. Prior to the HRA the scope for raising Convention based challenges before domestic Courts was limited. This meant, in practice, that many of the leading ECHR judgments in this area resulted from challenges brought directly by victims to the European Commission and the European Court.  These challenges were concerned with, for example, the length of detention before being brought before a Court, the right of access to a solicitor whilst in police detention, the basis for and conditions of detention, the treatment of detainees and the use of lethal force and the subsequent investigations into the use of such force. These challenges, as we shall see, unquestionably demonstrate the vital role of law and lawyers in vindicating the rule of law and upholding human rights and confronting abuses of State power. 

LENGTH OF POLICE DETENTION

Thus the issue of the length of police detention before being charged or brought before a Court gave rise to an early challenge from Northern Ireland based on Art5 of the European Convention which guarantees the right to liberty and Art5(3) which provides that everyone arrested shall be brought “promptly” before a Judge. This requirement of prompt judicial review of detention was at issue in the case of Brogan & Ors v UK [1988] 11 EHRR 117 in which the ECHR found that there had been a breach of Art5(3) in respect of the applicants who had been detained under the Prevention of Terrorism (Temporary Provisions) Act (PTA) for periods in excess of 4 days without being charged or brought before a Magistrate. 

Prior to the lodging of the application in Brogan large numbers of people were being arrested under the PTA and their detention was being extended not by the Court but by the Secretary of State on advice from the police. Large numbers were being detained incommunicado for the full 7 days. The effects of incommunicado, 7-day detention amounted to a very serious infringement of an individual’s liberty and could have profound effects. Moreover at this time lawyers were not permitted to be present during police questioning/interrogation and the interviews were not tape-recorded and the only note of the interview was the interviewing police officer’s note. Allegations of oppressive conduct were not uncommon. These were however difficult to test or prove without the safeguards of access to a solicitor, audio recording of interviews and judicial supervision of extended detention. Following the decision in Brogan the numbers of individuals being arrested under the PTA and the numbers being held for the full 7 days dropped dramatically. In this way the lodging of a successful claim had the effect of significantly reducing, in practice, both the numbers of people being arrested and the length of their detention. Ultimately in the Terrorism Act 2000 the power of the Secretary of State to extend detention was completely removed and extended detentions are now determined by independent Judges rather than by the Executive as required by Art5(3). Following the decision of the European Court which found a violation of Art5 the government’s response was to enter a derogation under Art15 which permitted the UK Government, in light of the ongoing emergency, to retain the impugned powers. Although the decision in Brogan was given in 1988 the government retained the power to detain people for up to 7 days without intervention by the Court. However, as a matter of practice, detention beyond the initial period of 48 hours became very much the exception rather than the norm. 
Prolonged detention by the police without charge understandably remains a sensitive and sometimes controversial matter. Because of the decision in Brogan periods of extended detention beyond the initial 48 hours now require judicial authorisation.  

The exercise of powers of extended detention, under the Terrorism Act which now provides for detention up to 28 days, has been the subject of detailed judicial scrutiny in a number of cases from this jurisdiction such as Ward [2007] UKHL 50 in the House of Lords and the case of Duffy [2009] NIQB 31 before the Divisional Court. In Ward the House of Lords expressly recognised that detention without charge for such extended periods is a very serious invasion of a person’s Art5 Convention right to liberty. The Court also recognised that whether the permitted period should be as long as it is, and whether it should be extended still further, has been and still is a subject of acute political controversy. Accordingly the Court went on to observe that the provisions that the Act contains for the protection of the detained person must be construed at all times in his favour   insofar as the language of the Statute permits this to be done.
In the same judgment the Court observed that the detained person’s right to liberty demands that “scrupulous attention” be paid to the safeguards laid down in the Act. And in Duffy the Court, applying ECHR jurisprudence, accepted his submission, contrary to the arguments of the police and the judgment of the Judge extending detention, that the review of the lawfulness of the detention being conducted by the supervising Court must embrace an examination of the basis for the original arrest. 

DENIAL OF ACCESS TO A LAWYER

The risk to the citizen’s liberties arising from detention are exacerbated if the detained person does not have appropriate access to a lawyer to remind him of his fundamental rights such as his right not to incriminate himself (the right to silence) or the right to be free from oppressive or unfair treatment. Access to a lawyer is a vital safeguard against abuse. In Northern Ireland there had been a practice of refusing detainees’ access to their lawyers during questioning, at least for the first 48 hours. The denial of access to a lawyer was explicitly sought to be justified on the basis that detainees were more likely to incriminate themselves if they did not have access to a lawyer. Legislation introduced in 1988 empowered the Courts to draw adverse inferences from a person’s silence if they refused to reply to police questioning. These practices were challenged before the European Court in Murray v UK [1996] 22 EHRR 29 – an individual who had been convicted partly on the basis of inferences drawn from his silence.
Denial of access to a lawyer by the police during detention and the risk of adverse inferences being drawn from silence without recourse to legal advice under legislation introduced in 1988 led the European Court in Murray to hold that the denial of access in such circumstances violated Art6 which guarantees the right to a fair trial. This decision resulted in major changes in the law and practice with immediate access to solicitors becoming the norm and the eventual introduction of a statutory prohibition on the drawing of adverse inferences in the absence of access to a lawyer. 
Incommunicado detention and the conditions of detention at Castlereagh Police Office where those arrested under the PTA were (in addition to Gough Barracks) usually detained was the subject of a ruling from the ECHR in Magee v UK [2001] 31 EHRR 35. In that case the applicant had been arrested and denied access to a solicitor for over 48 hours during which time he began to confess his involvement in a conspiracy. These incriminating statements formed the sole basis for his conviction. The Court held that the conditions of his detention in Castlereagh were intended to be psychologically coercive and conducive to breaking his will to remain silent. Having regard to these considerations the Court held that as a matter of procedural fairness he should have been given access to a solicitor at the initial stages of investigation as a “counter-weight” to the intimidating atmosphere specifically designed to sap his will and make him confide in his interrogators. The Court held that there had been a breach of Art6 as regards the denial of access to a solicitor. Shortly after that ruling Castlereagh was closed and the Northern Ireland Court of Appeal quashed Magee’s conviction. 

USE OF LETHAL FORCE

Unquestionably the use of lethal force and the State’s response to investigating controversial killings has spawned and continues to spawn huge interest and controversy as reflected, for example, in the ongoing debate about policing the past, about public inquiries and the Eames/Bradley Report. The use of lethal force and its subsequent investigation inevitably prompts the most intense scrutiny as the shooting dead of the Brazilian National at Stockwell Tube Station by anti-terrorist officers in London demonstrates. Prior to the HRA Northern Ireland policing operations and investigations into deaths in controversial circumstances gave rise to a series of cases concerning Art2 of the European Convention which enshrines the right to life. 


ART 2

In respect of Art2 the European Court has stated that it ranks as one of the most fundamental provisions in the Convention to which no derogation is permitted. Together with Art3, it enshrines one of the basic values of the democratic societies making up the Council of Europe – see para.147 of McCann [1995] 21 EHRR 97.
The right to life provisions enshrined in Art2 have given rise to a series of cases from Northern Ireland which have had a seminal impact in this area. One of these, which is indelibly associated with the McGrory name, is the case of McCann. The McCann case arose out of events which occurred in 1988 when three members of the IRA were shot dead by the SAS in Gibraltar. The relatives of those killed lodged an application in Strasbourg and the Court found that the UK had violated Art2. There were a number of important elements to the Court’s decision. First, the Court said that in cases involving the use of lethal force by the State it would apply a higher standard of scrutiny than that normally employed when considering State action which may violate the Convention. The Court also significantly extended this scrutiny not only to the actual use of force but also to the planning of the operation which resulted in the use of force. The Court found that the planning of the operation in Gibraltar was defective. This was regarded as an important development because it incorporated Art2 into decision-making in advance of a security operation. In addition, the Court expanded its scrutiny to what happens after the use of lethal force by examining the procedures in place for investigating the use of such force. The Court stated that a general legal prohibition of arbitrary killing by the agents of the State would be ineffective, in practice, if no procedure existed for reviewing the lawfulness of the use of lethal force by State authorities. This duty to investigate was firmly reiterated by the European Court in the more recent cases of Jordan [2001] 37 EHRR 52, McKerr [2001] 34 EHRR 553, Kelly Application No.30054/96 [4 August 2001]  and Shanaghan v UK Application  No37715/97 [4 May 2001].
Jordan and McKerr related to killings by the police while Kelly involved the killing of a large number of individuals in Loughall by the army. Shanaghan involved allegations of collusion between the police and paramilitary groups. In the landmark judgments in those cases the Court concluded in summary that the UK had breached Art2 of the ECHR by the way it investigated those responsible for the lethal force. In particular the ECHR criticised the:

· Lack of independence of the police investigation;

· Refusal of the DPP to give reasons for failing to prosecute;

· Fact that the witnesses suspected of causing death could not be compelled to give evidence at the inquest;

· Lack of verdicts at the inquest;

· Absence of legal aid and non-disclosure of witness statements at the inquest;

· Lack of promptness in the inquest proceedings;

· Limited scope of the inquest;

· Lack of prompt or effective investigation of the allegations of collusion.

In addition, the Court made clear that in each case Art2 required the State to carry out an effective official investigation. The authorities must establish the investigation of their own motion, once the matter has come to their attention. They cannot leave it to the initiative of the next of kin either to lodge a formal complaint or to take responsibility for the conduct of any investigative procedures.

The Court observed in Jordan, McKerr & Ors that proper procedures for ensuring accountability of agents of the State are indispensable in maintaining public confidence and meeting the legitimate concerns that might arise from the use of lethal force. A lack of such procedures, the Court stated, would only add fuel to fears of sinister motivations. The Court identified a number of key elements for an effective, official investigation: 

(1) Those carrying out the investigation must be independent from those implicated in the events which means that not only a lack of a hierarchal or institutional connection but also a practical independence.

(2) The investigation must be effective in the sense that it is capable of leading to a determination of whether the force used was justified or not and to the identification and punishment of those responsible.

(3) A prompt response by the authorities in investigating the use of lethal force may generally be regarded as essential in maintaining public confidence in the State’s adherence to the rule of law and in preventing any appearance of collusion in or tolerance of unlawful acts by State agents or their associates.

(4) There must be a sufficient element of public scrutiny of the investigation or its results to secure accountability in practice as well as in theory. The degree of public scrutiny required may well vary from case to case. In all cases, however, the next of the kin of the victims must be involved in the procedure to the extent necessary to safeguard their legitimate interests. 

In a later case, the European Court, applying those principles, held in Finucane v UK [2003] 37 EHRR 29 unanimously that there had been a violation of Art2 – the Court concluding that the proceedings for investigating the death of Pat Finucane failed to provide a prompt and effective investigation into the allegations of collusion by security personnel and that there had consequently been a failure to comply with the procedural obligations imposed by Art2.

The decisions in Jordan and McKerr, having established the irreducible minimum standards for an Art2 compliant investigation, led to major changes in Northern Ireland in the law and practice relating to the investigation of contentious deaths:

· Those suspected of causing the deaths can now be compelled to give evidence at the inquest;

· Pre-inquest disclosure is standard;

· Inquests have a wider scope;

· Legal aid is available for the next of kin.

ROLE OF COURTS
I also wish to say a little about the expanded role of the Courts under the HRA and some general comments concerning bail decisions and the Court’s sentencing function.

Since the HRA and the incorporation of the ECHR into domestic law the scope for judicial protection has been considerably extended. This has been achieved largely by making it unlawful for a public authority (which includes the Courts) to act in a way which is compatible with Convention rights. 
The role of our Courts in protecting human rights has been significantly extended by these developments as for example the recent decisions from the House of Lords and the Supreme Court impugning certain aspects of control orders and reliance on evidence not disclosed to the detained person.

If, having exhausted the domestic Courts, an applicant remains aggrieved, an application can still be made before the European Court. This is what happened, for example, in the recent decision of the European Court regarding the retention of fingerprints and DNA samples of unconvicted persons. In that case both applicants had asked for their fingerprints and DNA samples to be destroyed but in both cases the police refused. The applicants applied for judicial review and they were unsuccessful in the administrative Court, the Court of Appeal and the House of Lords. The European Court, however, concluded that the retention constituted a disproportionate interference with the applicants’ rights to respect for private life and could not be regarded as necessary in a democratic society. 

The significance of the issues that these cases raised and the far reaching implications of the Court’s decisions underscore the pivotal role of the lawyer in advocating and securing the rights of citizens – decisions which frequently resonate, as we have seen, well beyond the interest of the individual client. The extensive human rights jurisprudence which has developed and the enlarged role of the Courts in upholding and protecting fundamental rights is one of the defining features of the modern post-HRA judicial system. The enlarged role of the Courts means that challenges to alleged abuses of power by the State can be taken promptly before the domestic Court. This sophisticated legal framework means that there is no alleged abuse of human rights which is not now reviewable by an independent Court with rights of appeal and ultimate recourse to Strasbourg if necessary. That we have arrived at this new point is the consolidated work of many, not least the lawyers and the Courts, whose independence, actual and perceived, constitutes the greatest bull work against the abuse of State power.

​​​___________________
Judges are involved at various stages in criminal procedure, often in the public eye, when their decisions can be of immense significance and subject to intense public scrutiny in particular in the areas of sentencing and bail. 

Bail

Bail decisions can provoke disquiet. Whilst the community may have broad concerns bail decisions are also of fundamental importance to the administration of the criminal justice system because they provide one of the first opportunities a detained person has to have his liberty restored. But bail is not decided in a vacuum. A critical factor for everyone to keep sight of is that at the bail stage the accused person is presumed innocent albeit under suspicion on reasonable grounds. At the bail stage any evidence that the police have which suggests that the person has committed a crime is still untested. The accused has not yet had a full opportunity of highlighting alternative or conflicting evidence or anything else that could cast doubt on his alleged involvement. The applicant for bail is presumed innocent and no case has yet been proved against him. This presumption of innocence is the bedrock of my liberty and of yours. It also operates in favour of a bail applicant at this point in his case. The presumption of innocence is enshrined in Art6(2) of the European Convention and the right to liberty is enshrined in Art5.  

Judges, like other public authorities, are bound by the European Convention when considering bail applications and, in particular, the presumption of innocence in Art6(2) and the right to liberty enshrined in Art5. These considerations give rise to a presumption in favour of bail. This presumption can be overridden if the State can demonstrate that there are “relevant and sufficient” reasons for refusing bail in a given case. The kinds of reasons that can persuade a Judge not to grant bail include:

(i) Risk of Flight – Although if this was the sole ground the Court would have to look at whether or not there were adequate conditions which could be imposed which would sufficiently minimise the risk for example surrendering of passport;

(ii) Further Offences – Here the Court will look at, amongst other things, the criminal record of the applicant for bail. A criminal record itself is insufficient unless the offences are comparable in nature or in degree the seriousness of the charges faced;

(iii) Well-founded Risk of Interference with Witnesses or Destruction of Evidence;

(iv) Preservation of Public Order.
In the absence of relevant and sufficient reasons for refusing bail a detained person is entitled to bail and the Court is obliged, in compliance with Art5, to order his release subject to such conditions as may be necessary. 

Sentencing
In the determination of any criminal charge against a person everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial Tribunal. The primary focus of the Judge in a criminal trial is therefore to ensure a fair trial in a transparent way. That is the overriding objective which it is the obligation of the Court to achieve. Indeed as a “public authority” within the meaning of the HRA it is unlawful for a Court to act in a way which is incompatible with a Convention right. An accused also enjoys specific minimum rights as an aspect of the right to a fair trial which must be secured and these are set out in Art6(2) and Art 6(3) of the Convention.

One particular aspect of the criminal trial which can frequently engage public interest and press comment is the sentencing of defendants. 

Most trials result in a guilty plea whether on the original charges or reduced charges and in most serious cases a pre-sentence report will be ordered. As former Lord Chief Justice, Lord Kerr, speaking extra-judicially, observed sentencing is one of the most important and difficult exercises performed by Judges in a criminal Court not least of all because it is one of the critical determinants of the how the public view the efficacy of the criminal justice system. 

Sentencing is an art not a science, a complex exercise in which Judges are dealing with a wide range of offences, committed in a wide range of contexts by people of varying backgrounds, intellectual ability, social disadvantage, drug and alcohol dependency, motivation etc. The Judge does not operate in a vacuum because in the vast majority of cases there is usually a large measure of agreement between the Prosecution and the Defence about the appropriate sentencing range. This arises in part because of the detailed guidance handed down by the appellate Courts in respect of a range of different offences. Where a sentence is ultimately placed by the Judge within the appropriate sentencing range is a matter for judgment having regard to the various aggravating and mitigating factors and all of the written material before the Court as well as the oral submissions of Counsel. In the event that a Court should pass what is perceived to be an unduly lenient sentence procedures exist for the referral of that sentence to the Court of Appeal by the Attorney General whereupon the Court of Appeal will consider and determine whether or not the sentence imposed was unduly lenient or not.

Judges are obliged to give reasons for their sentencing decisions. Because of the risk of ill-informed comment Judges must set out clearly the reasons for the sentences given. This is particularly important in cases likely to attract close press scrutiny. Whilst the provision of detailed reasons provides some safeguards experience has nonetheless shown that it has not always prevented unwarranted criticism. 
Judges, in arriving at the appropriate sentence, usually have available to them a body of material which can include pre-sentence reports and detailed medical, psychiatric and psychology reports. Much of this material will not, in order to protect the rights of others, be in the public domain. All of the material furnished to the Court has to be carefully scrutinised by the Sentencing Judge and taken into account in deciding where, within the appropriate sentencing range, a particular case fits. 

CONCLUSION

Ultimately challenges that are brought to decisions of public authorities are determined by Judges with a right of appeal to the Court of Appeal and/or the Supreme Court. As we have seen in cases involving Convention rights, a further avenue, after the exhaustion of all domestic remedies, is to lodge an application in the European Court.

If the price of liberty is eternal vigilance that vigilance will be exercised by an alert and informed community with access to a strong, independent, sufficiently resourced legal profession and by independent Judges whose role is to uphold the law without fear or favour. 

The range, depth and merit of the many and varied challenges that are regularly brought before our Courts by our experienced and talented legal profession bear eloquent witness to the exercise of that vigilance. PJ McGrory or Paddy as he was universally called would, I believe, be well pleased. 
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