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Ladies & gentlemen… 

Thanks you’s

I am delighted and relieved to arrive at this moment when the Irish Human Rights Law Review, a project conceived too many years ago, is finally launched. Gratification is added to that sense of delighted relief by the fact that the launch is being performed by the Ombudsman, Emily O’Reilly.

I would like to thank each of the sixteen contributors to the inaugural issue of the Review both for the quality of their individual contributions and their forbearance. At least four of them have had children since we set out on this long road to publication and at least one of them has had two. I would like to thank those of ‘the IHRLR children’ – the older ones, admittedly – who assisted with proof-reading the final proofs! Senator Alex White was Councillor Alex White when I first approached him for an article and, in the intervening period, George Lee happened and ‘unhappened’ to him … and to us! Thankfully, all of the contributors are still alive and long may they write so brilliantly for this and other publications.

In particular, I would like to thank Siobhan Cummiskey for her work as assistant editor of the inaugural issue of the Review and for the care that she took with each of the contributions during a busy time for herself that included getting married!

David McCartney of Clarus Press deserves particular credit for making a commitment to a publication of this nature when there are so many other more lucrative publishing projects available. He is the easiest person in the world to work with and an excellent publisher. In an era in which (even some academics) are predicting - or, worse, applauding - the demise of the book, it is vital that we support those who keep the faith in publishing on paper as well as by other means. With that in mind, I would like to thank Carol Coulter of The Irish Times for publishing an abridged version of the inaugural editorial on her Law Matters page some weeks ago. I would also like to thank David’s production team: Eimer Neville of Compuscript, David O’Neill of Colour Book and Barbara Conway.
The Public Interest Law Alliance, a project of FLAC, has been very generous in its sponsorship of this launch and I am extremely grateful to Lianne Murphy for organising this event, to Yvonne Woods and Roisin Boyd for their assistance with PR, to Noeline Blackwell for facilitating everything, to Michael Farrell for being Master of Ceremonies and to the former Manager of PILA, Tony O’Riordan, for coming up with the idea of a PILA-hosted launch in the first place.
Finally, I would like thank my colleagues at the Centre for the Study of Human Rights, LSE – where I am currently on sabbatical – for giving me a ‘safe house’ in which to, finally, bring this project to completion.

Some innovations in the second issue – to be published in Spring 2011

Now that the first issue of the Review is out an Editorial Advisory Board is being established to assist with quality control and other matters. I am in the process of commissioning articles and case notes for the second issue to be published in Spring 2011. We will be introducing a new ‘fixed’ section in the Review to be called the IHRLR Annual Bulletin, which will be compiled by Siobhan Cummiskey, and will feature all of the major developments in the year preceding publication such as treaty accessions, reports to and by international monitoring committees, reports by expert groups and statutory bodies (such as the IHRC, Law Reform Commission and others) etc. This section should be of particular interest to the activist community and statutory sector but also, hopefully, to practitioners and academics.

The topics covered in the articles commissioned, thus far, for the second issue are:

· The attitude of national apex courts (including the Irish Supreme Court) to the European Court of Human Rights (Dr. Basak Cali, UCL)
· The dual functionality of the European Court of Human Rights post-Interlaken (Dr. Fiona de Londras, UCD)
· The role of the Ombudsman for Children (Brian Barrington, BL & Rosemary Horgan, Solicitor)
· A Youth Justice Perspective on Children and Violent Crime (Dr. Ursula Kilkelly, UCC)
· A human rights perspective on the enforcement of equality legislation (Eilis Barry, BL)
· The impact of the ECHR on the judicial review of life and long-term sentences (Dr. Ger Coffey, UL)
· Personal liberty and the Mental Health Act 2001 (Dr. Darius Whelan, UCC)
· Human rights and the separation of powers (Tom Flynn, University of Edinburgh)
· Measuring the human rights impact of trade and investment agreements (Professor Olivier de Schutter, UN Special Rapporteur on the Right to Food and University of Louvain)
The case note section will reflect a strong practitioner emphasis with most of the contributions coming from leading practitioners in Ireland and abroad on cases such as: Portmarnock, Meadows, Foy, Carmody, McD v. L, Keena v. Mahon Tribunal as well as leading cases from Strasbourg and Luxembourg.
Comments

The infrastructure of any civic society is about much more than road and rail networks or broadband connectivity. The invisible and, perhaps, tenuous bonds of common humanity are just as important.
This is, of course, beautifully chaotic but we try to reflect ideals of inter-dependent humanity bonded by vague principles of fairness and fair play in our political infrastructure. It is no longer credible to suggest that there is no such thing as society. In fact, proponents of that view now profess a belief of sorts in ‘The Big Society’. 
Things like an Ombudsman (or Human Rights Commissions or Equality Authorities) are refinements of the basic political infrastructure established on the basis of serious political reflection in acknowledgment of the fact that simple tripartite division of power with periodic elections from among the ranks of political parties is not, in and of itself, a sufficient guarantee of full or even meaningful citizenship for people living in the state. 

The basic narrative for much of this is the 1937 Constitution which must rank with Ulysses for the accolade ‘most referenced but most unread’. But the Constitution is as important for what it does not say as for what it does say and on infrastructure it is laconic. We express loyalty to the Irish Constitution because of rather than despite its mystery. The Irish have no monopoly on this. The degree to which the British defend their unwritten (and, presumably, unreadable) constitution against ‘foreign’ influence is extraordinary and yet banal. Wilde was right: “Ignorance is a delicate and exotic fruit, touch it and the bloom is gone”! 
Of course, the Constitution depends, for its life and meaning, on sound judicial interpretation and effective political processes that facilitate constitutional change when necessary. The politics of the Constitution floats doggedly and unavoidably in the slipstream of Constitutional Law. Those who pretend otherwise are being less than frank.
When it comes to the protection of human or fundamental rights we are required to be imaginative about the interplay of law and politics. Those of us who are lawyers can be as deficient as those who are not when it comes to understanding the realm within which we are strangers. For civil society there is always a tension between the ‘winner takes all’ view of politics and a version of politics that settles for a privileged or even elitist presence for ‘good causes’ or ‘special groups’ in the political firmament. Both views of politics are fixated on tidiness but human rights activism – in all its guises – is a messy struggle that engages politics and law in a most untidy way.
It may be that the effort to create a superstructure for the protection of human rights – through a variety of institutions and structured dialogues – is an attempt to manage dissent tidily. Or, more benignly, it is itself just a messy and somewhat chaotic reflex within the political system that manifests organically. Either way, the state is more complex and dimensional than some would like it to be and, despite appearances, this is not entirely accidental.
In the inaugural editorial for this Review I argue against a view of human rights that sees it as a comprehensive ideology or ‘new civic religion’. I make the case for human rights as a civilised and civilising discourse that must assert itself in political debate while emphasising the place of law or even ‘human rights law’. I do not do this to profess a false modesty for either law or human rights law but, rather, in reaction to a concern that I have about the risks of overstating the importance of (inevitably subjective) human rights values or overstating the case for international human rights law. I hope I am not thereby internalising criticisms by powerful voices of certain human rights and of the human rights community that are neither well-founded nor well made. That is not my intention.

What I would like to advance – through this Review – is a more rigorous debate about the relevance of international human rights standards and processes in the domestic sphere. In other words, I would like to create a vehicle for the kind of civilised and civilising discourse that I think human rights facilitate. But that does not mean that the IHRLR will be some kind of liberal ‘tea party’ or platform for a kind of industrialised academic output. I do believe and hope that a scholarly publication of this nature can contribute to a critical and more internationally-aware appreciation of human rights.

The fact that it is being launched by the Ombudsman, who holds a vitally important human rights office in this state, is a great honour. Emily O’Reilly has been a strong and effective advocate for human rights through the various offices that she holds as Ombudsman. That is to say nothing of her brilliant earlier work as a journalist. 

When I said earlier that the state was more complex and dimensional than some would like it to be and that this was no accident I was, of course, thinking of recent controversies involving the office of Ombudsman and the Executive. I was also thinking about the current fashion for attacking ‘quangos’, by direct and indirect means, as if ‘anti-quangocracy’ was some kind of economic theory as opposed to power-play.

It must surely now be time to consider further the question of ‘constitutionalising’ the office of Ombudsman, a matter that was raised by the Constitution Review Group in 1996. As we approach the seventy-fifth anniversary of the 1937 Constitution in 2012, and as the Labour Party embarks on its innovative constitutional convention in the run-up to the 1916 Centenary, it is time to look more radically at how the Irish Constitution distributes power in the state.

I would suggest that the following issues of potential constitutional reform are in need of serious analysis:

· The reorganisation of various statutory bodies for the protection and promotion of human rights and equality under a ‘constitutionalised’ office of Ombudsman with a clear and strong nexus to Parliament (akin to that of the Comptroller & Auditor General);

· The consequential reform of the office of Attorney General to remove the potential for conflict in the role of that office as notional guardian of the public interest and legal adviser to the Government.
This would have the benefit of protecting the essential infrastructure for human rights and equality in the state from political interference; and appropriate provision could be made, by means of the Constitution, for guaranteeing the independence and effectiveness of such a reconfigured framework institution. It would also – if properly grafted on to the basic constitutional structures – serve to strengthen the Parliament by resourcing the expert knowledge base of parliamentary emanations and providing a mechanism for the legitimate parliamentary function of inquiry.
Hopefully, we will cover all and more of these in future issues of the Irish Human Rights Law Review.    
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