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Introduction:

Back in October 2005 FLAC held a major conference entitled “Public Interest Law – The Reality and the Potential”.  That was the start of the initiative that has led to establishment of the Public Interest Law Alliance (PILA) and to today’s conference.  I was one of the speakers at the 2005 conference and recently I read over what I had said then.  It was an interesting and sobering experience.

Back then we were in the middle of the Celtic Tiger boom and the perspective was very different from now.  I had put a lot of effort into arguing that even in the middle of the economic boom and the conspicuous consumption that went with it, there were still substantial sections of the population who were living in poverty and were in real need of legal resources to enable them to realise their rights.
I was talking then about minority groups;  pockets of long-term unemployed and people living in dead-end local authority housing estates that had been ignored in the rush to build more and more office blocks, hotels and apartments aimed at double income couples with no kids; or the physically or mentally disabled, asylum-seekers, Travellers, patients on trolleys in neglected public hospitals.
In a period when middle Ireland was preoccupied with holiday homes, new cars and a third foreign holiday per year, it seemed necessary to remind the majority about the existence of the less fortunate in their midst whom the Celtic Tiger had passed by.

The Recession:
Things have certainly changed since then. Today between 400,000 and 500,000 people, or almost 14% of the workforce are unemployed.  Some 20,000 to 30,000 families cannot repay the near 100% mortgages that were almost forced upon them by greedy banks and building societies and their houses or apartments are worth less than half the original purchase price.  Meanwhile, 60,000 people emigrated last year and the ESRI are forecasting another 100,000 to emigrate between this year and next.

Those who are still in work are having their wages cut by a series of levies to rescue the banks that caused the crisis, while the public services that they pay their taxes for are being run down and may be damaged beyond repair. And those on social welfare are having their benefits cut.
Now it is no longer minorities and people at the margins of society who are suffering.  There is not a family in the country that has not been affected to a greater or lesser degree by the economic crisis.  We know it is really serious when even solicitors are being paid off in unheard of numbers and long established legal firms are closing down.

The reason for stressing the continued existence of poverty and disadvantage at the 2005 conference was to argue the need for public interest law structures and strategies and to convince people of the amount of unmet legal need that there was out there even in the boom times.
It is hardly necessary now to labour the point that poverty and need are still with us, but it is still important to stress the size and scale of the challenge that this poses.  The number of people who are dependent on social welfare has grown exponentially; and a harsher attitude has set in where some officials seem to see it as their job to challenge people’s entitlement to benefits and pay them the minimum possible rather than help them to access all the supports that they are entitled to and need.
The number of appeals to the Social Welfare Appeals Office has almost doubled from a steady figure of around 14,000 per year for the ten years to 2008, to 25,000 or 26,000 last year.  This has resulted in huge delays before people who have had to appeal get their benefits – and almost half of the more serious appeals succeed, meaning that people who are entitled to and need these benefits have to wait for up to a year to get them.
The number of people trapped in a hopeless spiral of debt or in danger of losing their homes has swollen as well. And so has the number experiencing discrimination or harassment in the workplace, or being unfairly dismissed as unscrupulous employers try to get rid of workers in a shrinking economy, or harassed or intimidated as frightened workers are tempted to turn on vulnerable groups like immigrants as scapegoats for their problems.
Many of these people need legal advice, assistance or representation and most of it in fora where there is no provision for payment of costs even where they succeed in their claims.  Who is going to assist them either with their individual problems, or in challenges to systemic issues that threaten whole groups of people, such as the withdrawal of particular entitlements like Child Benefit from everyone in the asylum process, or the eviction of tenants from public authority housing without due process?
The Need for Public Interest Law:

The need for a vibrant and effective public interest law sector is more obvious and urgent than ever. But back in 2005 we could look to state-funded agencies like the Legal Aid Board, the Equality Authority and the Citizens Information Centres (CICs) to do a significant amount of this work, and we called for them to be better funded and to have their remit widened to take on hitherto excluded areas of law.
Sadly, some of these bodies have also been casualties of the recession.  The Equality Authority has been decimated, with its budget almost halved and key personnel, who helped to put it at the cutting edge of combating discrimination, have left.  The Legal Aid Board is hit by the recruitment embargo and lack of funds, and waiting lists to even see a solicitor are once again at unacceptable levels across the country.  People have had to wait for between seven and nine months or more in some areas
.  The CICs seem to be holding on, but plans for a major expansion of their advocacy role have had to be shelved.

We also called in 2005 for a major new commitment by the legal profession, the academic legal community, and NGOs working with marginalised people, to a public interest law project that would try to meet at least some of the unmet legal aid, but would also try to challenge unfairness and injustices built into the systems and structures that disadvantaged people have to deal with.

The economic crisis and its devastating effects on vulnerable people, together with the undermining of some of the structures that were designed to try to eliminate poverty and disadvantage, like the Combat Poverty Agency which critiqued Government policies for their effect on enduring poverty, have now placed a much greater onus on the legal profession, the academic legal community and the NGOs to provide legal assistance to those in need.
Lawyers are in a uniquely privileged position.  In a world where every aspect of people’s lives is governed by more and more legislation and regulations, and where the remedies for so many problems involve the law, lawyers have been given the keys to this legal maze that is so bewildering and frustrating to the lay person.
In the most severe crisis to affect this country for many years, the legal profession needs to play its part – all the more so since many in the profession profited handsomely from the hubris and extravagance that led to the economic collapse.

Of course, not all lawyers made fortunes in the tribunals or the frenzy of property speculation.  Very many lawyers, solicitors and barristers, volunteered with FLAC over the years, while others did much work for needy clients without the hope, and generally without the reality, of getting any reward for it.

But what is needed now is a more structured, organised, and effective way for lawyers to do public interest work for those in need of legal assistance.  And a more planned and strategic way of doing things so that where systemic issues arise that need to be litigated in depth, resources and information can be shared or pooled to ensure an effective challenge.

Working with NGOs:
Of course, legal practitioners cannot do all of this by themselves and cannot represent everyone who has a case before the Social Welfare Appeals Office, the Employment Appeals Tribunal, the Equality Tribunal or any of the other quasi-judicial bodies that affect the lives of poor and vulnerable people.  Practitioners need to share their knowledge and expertise with the many NGOs working directly with disadvantaged communities and groups of  people so that they can advise and, where appropriate, represent the people they are working with.
And, equally, busy practitioners often cannot do all the legal and factual research necessary for effective challenges to laws and practices that bear down so heavily on disadvantaged people.  There is a major role for the academic legal community to assist in legal research and critiques of existing policy, and in community legal education, passing on their knowledge to people working with those in need.
Moreover, most lawyers - whether academics or practitioners - by training, by the nature of their work, and even by their lifestyle, tend to be isolated from the people most in need.  They need to work closely with the NGOs who are on the ground working with the needy and the disadvantaged, ranging from local community organisations, or groups of parents of children with disabilities, to legal and policy orientated groups like, for example, the Immigrant Council of Ireland, the Migrant Rights Centre, the Traveller organisations, the Children’s Rights Alliance and many, many more.  And also, of course, the trade unions, who have a particular interest in employment and equality law, but have an interest in immigration, social welfare, and many other areas of law as well.
All these components, together, of course, with organisations like FLAC, Northside Community Law Centre, Ballymun Community Law Centre, and the Irish Traveller Movement Law Centre, which have been involved in public interest and community law work for many years, must go to make up a dynamic and effective public interest law movement.

And that is what the Public Interest Law Alliance (PILA) has been working to develop, growing out of the discussions at the conference in 2005 and since then, and finally coming together last year.  Jo Kenny of PILA will be talking about that work and the next steps for PILA shortly.
Public Interest Law Can Work:
But I do not want what I have said about the challenges facing us in seeking to use the law to help those who have been devastated by the economic recession as well as those who have always been on the margins, to sound too daunting.  And just to show that what we are talking about is not all pie in the sky and that public interest law can actually work, I want to mention a number of significant public interest cases taken since 2005 that have changed or are about to change the law as it affects disadvantaged or marginalised people.
These are just a few examples:
In the case of Caroline McCann v. Monaghan District Judge
, taken by the chairperson of this session, Colin Daly of Northside Community Law Centre, the High Court held that legislation that allowed persons overwhelmed by debt to be imprisoned without even being present in the court was unconstitutional.  The law was speedily amended, not, unfortunately, to abolish imprisonment for debt, but to ensure that the debtor must be heard and cannot be imprisoned if s/he does not have the means to pay
.
In a series of cases taken by Ballymun and Northside Law Centres and some private practitioners
, Section 62 of the Housing Act, 1966, which allowed eviction of local authority tenants without due process and a fair hearing was declared to be incompatible with the European Convention on Human Rights and an eviction ordered under that section was held to have breached the rights of the family in question under the ECHR.  The law has not yet been amended but it seems inevitable that it will be unless the Government wants a string of these cases before the courts.

A number of cases taken by the Irish Traveller Movement Law Centre and Brophy's Solicitors eventually led to important decisions by the High Court that the failure of South Dublin County Council to provide adequate accommodation for Traveller families that included disabled members was in breach of their rights under Article 8 of the ECHR
.  These decisions have, hopefully opened the way for other families to force local authorities to face up to their responsibility to provide decent and appropriate accommodation for one of the most deprived groups in our society.
And in the case of Lydia Foy
, taken by FLAC, the High Court held that the State’s failure to provide for legal recognition of the acquired gender of transgendered persons was incompatible with the Convention. In its Renewed Programme for Government published last October, the current Government has promised to amend the law to provide for recognition of transgender rights.
And that leads on to another positive message.  In most of the cases I have just mentioned, it was the passing of the European Convention on Human Rights Act, 2003 (the ECHR Act) that made the difference and led to the successful outcomes.  In fact, in relation to Section 62 of the Housing Act, the imprisonment for debt provisions, and the non-recognition of transgendered persons, the courts had upheld the existing law only a few years earlier.
The ECHR Act has opened up our legal system to the rich jurisprudence of the European Court of Human Rights and the collective experience of judges from the whole of Europe.  The Convention itself is not radically different in most respects from the rights protected by the Irish Constitution but almost inevitably the legal culture of any small country which tends not to look much beyond its own shores can become somewhat stale and introverted.
The ECHR Act has opened up our administrative law and practice in particular to healthy scrutiny and comparison with the norms and standards developed by the Euroepan Court of Human Rights.  And that comparison is beginning to raise questions about rules and practices that have been taken for granted for far too long and in an area which particularly affects disadvantaged people.

Hopefully that scrutiny will soon be reinforced, at least in cases governed by EU law, by examination against the yardstick of the European Charter of Fundamental Rights which has now become part of the law of the European Union and therefore binding on all EU member states in the areas where it applies.

******************

I have mentioned these positive developments in order to stress that there are some new and powerful tools available to help secure redress for vulnerable and disadvantaged people where their rights are being infringed.  The task facing all of us who wish to develop a public interest law movement that can respond to the challenges posed by the economic crisis and whatever follows it, is indeed a daunting one, but in many ways we are better equipped to meet it than ever before in terms of the number and variety of the organisations that are interested in getting involved and in terms of the legal tools that are available to us.

For anyone interested in using the law in new and innovative ways to help those in real need, this is an exciting and exhilarating time to get involved.
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