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THE HIGH COURT

JUDICIAL REVIEW

[2006 No. 1338 J.R.]

BETWEEN
JOAN CLARKE
APPLICANT
AND
COUNTY REGISTRAR FOR THE COUNTY OF GALWAY, COURTS SERVICE
OF IRELAND AND ATTORNEY GENERAL
RESPONDENTS
AND
HUMAN RIGHTS COMMISSION
NOTICE PARTY
JUDGMENT delivered by Mr. Justice O'Keeffe on 14th  day of July, 2010
1. The applicant resides at Loughrea, Co. Galway and has been deaf from birth. Her husband is also deaf.

2. The applicant seeks an order by way of application by way of judicial review for:-

(i) an order of certiorari for the purpose of quashing the decision of the First and/or second named respondent embodied in a letter dated 15th May, 2006 purportedly excusing the applicant from jury service (on the ground of deafness? (sic).

(ii) a declaration that in the event of any question arising regarding the applicant's entitlement and/or eligibility to serve on a jury pursuant to the First Schedule Part 1 of the Juries Act 1976, the same is required to be determined by the judicial branch of government in open court.

(iii) if necessary, a declaration that Part 1 of the First Schedule to the Juries Act 1976, insofar as it relates to deafness is contrary to the Constitution and/or is incompatible with the Convention provisions within the meaning of the European Convention on Human Rights Act 2003.

(iv) if necessary, an order pursuant to 0.84, r. 26(4) of the Rules of the Superior Courts remitting the matter to the first named respondent and an order requiring the said respondent to include the applicant in the next available list for the Galway Circuit Criminal Court and in the jury panel for selection, to ensure that she will not be automatically disqualified from service on the jury by administrative action and if any question is raised as to her eligibility for jury service, it wiIl be determined by a judge in open court with the assistance of properly qualified interpreters and in the event that the applicant is selected for jury service to put in place appropriate interpreting arrangements to facilitate her full participating in the work of the jury.
(v) damages for breach of duty including statutory and constitutional duty.
3.         The grounds upon which relief is sought, stated, inter alia, that the applicant as a citizen of Ireland was entitled to participate equally and without discrimination in the rights, duties and responsibilities of citizenship, including the administration of justice through service on a jury. She was also entitled to have appropriate arrangements made to accommodate her disability or deafness and in order to facilitate her access to and participation in the administration of justice. It was asserted that she did not apply to be excused from jury service pursuant to section 9 of the Juries Act 1976 and that the respondents erred in law and in fact in purporting to excuse her. A power to excuse from jury service, it was contended, could not lawfully be exercised so as to discriminate against the applicant on the grounds of disability or deafness contrary to the scheme provided for in Part 1 of the First Schedule to the Juries Act. Insofar as the decision of the respondents to purportedly excuse the applicant from jury service could be construed as a decision that she was ineligible for such service, the said decision was erroneous in law and in fact and in any event ought to have been made by the judicial branch of government in open court. It was contended that if the provisions relating to deafness in Part 1 of the First Schedule of the Juries Act 1976 permit the automatic disqualification of deaf citizens, the said provisions are contrary to the Constitution and in particular, Articles 38.1, 38.5, 40.1 and 40.3 and to the Convention provisions within the meaning of the European Convention on Human Rights Act 2003 and in particular Article 6, 8 and 14 thereof.

4.        The applicant has two daughters, aged 11 years and 3 years respectively, who are both hearing children. The applicant worked for 19 years among hearing persons in a factory in Ballinasloe until it closed some years ago and she has considerable experience of interacting with hearing persons, including with the teachers and parents at her elder daughters' school. She has learned to lip read and is proficient at doing so. She has also learned Irish Sign Language in which she is fluent. She has been completing a course in Irish Sign Language leading to a Diploma and hopes to become a Sign Language Teacher.

5.        Around the middle of April 2006, she received a jury summons from the Galway County Registrar (the first named respondent) requiring her to attend as a Juror at the Courthouse in Galway on 16th May, 2006 for the sittings of the Circuit Criminal Court to be held there.

6.        She said she was familiar with the role of the jury from media reports, plays and films. She regarded jury service as an important part of the Irish criminal justice system and that serving on a jury was regarded, by her, as an important civic duty. On reading the Jury Summons, she noticed it contained a list of "Persons Ineligible" and that under the sub-heading "Incapable Persons"; it included "[a] person who because of insufficient capacity to read, deafness or other permanent disability is unfit to serve on a jury".

7.         As she was concerned about this, she mentioned it to Mr. Tony Dolan, Resource Officer with the National Association for Deaf People in Galway. He telephoned the Galway Circuit Court on her behalf stating that she wished to attend for jury service but that she was deaf and would need the assistance of a Sign Language Interpreter. He indicated to her that having contacted the Court Office, there would be no problem about her serving on a jury and that they had booked the service of a Sign Language Interpreter, Ms. Evelyn Conroy.

8.          On Friday, 12th May, 2006, she was informed by Mr. Dolan that the Circuit Court office had informed him that she would not be allowed to serve on the jury. He said the court office was apologetic and had referred to the list of "Persons Ineligible" for jury service which had been reproduced on the Jury Summons. As she would not be able to attend in response to the Summons, she completed a form which was attached to the Jury Summons and was head "Reply to Jury Summons" and stated on it that she was deaf. She delivered this to Galway Courthouse.

9.           On Monday, 15th May, 2006, she received a letter from the County Registrar which stated that he was pleased to inform her "that I am able to excuse you from jury service on this occasion". She said that she had not asked to be excused from jury service.

10.         She was disappointed at being informed that she could not participate in jury service. She felt that she was being discriminated against because she was a deaf person and that she was being treated as inferior to a hearing person.

11.         Feeling that this was an unfair decision, she discussed it with staff at the National Association for Deaf People and she wrote to the Equality Authority to inquire about making a complaint to the Equality Tribunal under the Equal Status Acts. The Equality Tribunal replied on 3rd July, 2006. It stated that a complaint could not be made under the Equal Status Acts because the action complained of was required by law, which took it outside the scope of the Acts.

12.         She made contact with the Free Legal Advice Centre in Dublin who represented her. Mr. Michael Farrell, Solicitor with this office, wrote to the County Registrar on 20th October, 2006, selling out what happened and seeking his comments within seven days. When no reply was received she wrote to the County Registrar and to the Chief Executive of the Courts Service on 6th November, 2006, seeking certain assurances on her behalf failing which legal proceedings would be instituted. No undertaking had been received at the time. of the court application.

13.         Ms. Evelyn Conroy, a qualified Irish Sign Language Interpreter and holds an MPhil Degree in Applied Linguistics and a Diploma in Deaf Studies and Interpreting stated that in May 2006, having been in contact with Mr. Tony Dolan she rang the first named respondent who confirmed that they did require an interpreter and he booked her services for 16th and 17th May, 2006. It emerged that the person for whose assistance the interpreter was required was the applicant. As a member of the Irish Association of Sign Language Interpreters she said the association set standards of professional conduct and practice for its members with considerable emphasis on confidentiality and impartiality which were crucial to an effective interpreting service. She has interpreted in sensitive family law cases held in camera. She also interpreted in rape trials involving deaf persons where there was a duty of confidentiality in relation to the identity of the complainant and why there was a heavy onus on her to interpret impartially as between the complainant and the accused.

14.         Around 11th or 12th May, the first named respondent contacted her and informed her that he would not be able to allow the applicant to serve on the jury panel because of the wording of the Juries Act 1976 which made deaf people ineligible for jury service and which took the matter out of his hands.

15.         Mr. Tony Dolan also swore an affidavit confirming his role in the matter.

16.         The Statement of Opposition of the third and fourth named respondents pleads that the application to seek judicial review was not brought promptly, the original decision having been made on 15th May, 2006 and the application to the High Court being made on 13th November, 2006. It is asserted the applicant is a deaf person who has suffered deafness as a permanent infirmity since birth. It is contended that the applicant is a person ineligible for jury service due to the permanent infirmity of deafness.

17.         It is further denied that the applicant is entitled to have appropriate arrangements made to accommodate her disability or deafness to enable her to act as a juror in the trial of any issue triable with the jury constituted under the Juries Act 1976.

18. It is denied that appropriate arrangements can be made to permit a person suffering deafness as a permanent infirmity to act as a juror in the trial of any issue triable with a jury constituted under the Juries Act 1976. In particular, it is contended the provision of a Sign Language Interpreter in the jury room to facilitate the applicant's participation in the discussions of the jury would breach the absolute confidentiality of such discussions which is an integral part of trial by jury.

19.         It is denied the decision that the applicant was ineligible for jury services ought to have been made by the judicial branch of Government in open court.

20.         It is denied that the provisions relating to deafness in Part 1 of the First Schedule to the Juries Act 1976, are contrary to the provisions of the Constitution or to the Convention provisions within the meaning of the European Convention on Human Rights Act 2003. It is further denied that the applicant has locus standi to plead any breach of the provisions of Article 38.1 or 38.5 of the Constitution of Ireland or of Article 6, 8 or 14 of the European Convention on Human Rights and Fundamental Freedoms in the circumstances alleged.

21.         It is further pleaded without prejudice to the other Ground of Opposition and in the event that the respondents or any of them are found to have breached any of the alleged rights of the applicant by treating her as automatically disqualified from jury service, it is specifically pleaded that the Juries Act 1976 does not, in its terms, mandate such automatic disqualification and is reasonably capable of a construction which is compatible with the terms of the Constitution and of the European Convention on Human Rights and consequently the applicant is not entitled to relief sought at paragraph (d)(3)
of the Statement of Grounds.
Statutory provisions

22.         The qualification to act as a juror is determined by Juries Act 1976 ("the Act").

23.         Section 6 of the Act provides a general eligibility and liability for service as a

juror:-

"Subject to the provisions of this Act, every citizen aged eighteen years or upwards and under the age of seventy years who is entered in a register of Dail electors in  a jury district shall be qualified and liable to serve as a juror for the trial of all or any issues which are for the time being triable with a jury drawn from that jury district, unless he is for the time being ineligible or disqualified for jury service. "

24.         Section 7 provides that:-

"The persons specified in Part I of the First Schedule shall be ineligible for jury service.

25.         Section 9 deals with "Excusal from service" (as distinct from ineligibility). Its terms are:-

"(1)      A county registrar shall excuse any person whom he has summoned as a juror under this Act if
(a) that person is one of the persons specified in Part II of the First Schedule and informs the county registrar of his wish to be excused, or

(b) that person shows to the satisfaction of the county registrar that he has served on a jury, or duly attended to serve on a jury, in the three years ending with the service of the summons on him, or

(c) that person shows to the satisfaction of the county registrar that, at the conclusion of a trial, a judge of any court has excused him from jury service for a period that has not terminated.

(2)     A county registrar may excuse any person whom he has summoned as a juror from attendance during the whole or any part of the sittings in question if that person shows to the registrar's satisfaction that there is good reason why he should be so excused.

(3)     If a person summoned as a juror under this Act is unable, owing to illness or any other reason, to make any representation to a county registrar under subsection (1) or (2), another person may make the representation on his behalf.

(4)     A person whom the county registrar has refused to excuse may appeal against the refusal to the court at which he has been summoned to attend.

(5)     The procedure for the appeal, including the designation of the judge to hear the appeal, and the time within which and the manner in which it should be brought, shall be as provided by directions of the President of the High Court and the President of the Circuit Court respectively.

(6)     The decision of the court shall be final.

(7)     When a person is required to be in attendance as a juror at a court during a sitting, the judge shall have the same duty or discretion, as the case may be, as that imposed or conferred on the county registrar under this section to excuse that person from attendance or further attendance. The judge may also, for good reason, excuse the juror during the course of a trial from further service as a juror in the trial
.

(8)     The judge of any court may, at the conclusion of a trial of an exceptionally exacting nature, excuse the members of the jury from jury service for such period as the judge may think fit. "

26. The First Schedule to the Act is headed "Persons Ineligible and Persons Excusable as of Right". Part 1 is headed "Persons Ineligible" and an internal heading of that Part commences with the words "Incapable persons". Under that heading, there is a group of person(s) described as follows :-
"A person who because of insufficient capacity to read, deafness or other permanent infirmity is unfit to serve on a jury. "

Constitutional provisions

27.              The relevant Articles of the Constitution are as follows:
28.              Article 38.1 provides:-

"No person shall be tried on any criminal charge save in due course of law. "

29.              Article 38.5 provides:-

"Save in the case of the trial of offences under section 2, section 3 or section 4 of this Article no person shall be tried on any criminal charge without a jury. "

30.             Article 40.1 provides:-

"All citizens shall, as human persons, be held equal before the law. This shall not be held to mean that the State shall not in its enactments have due regard to differences of capacity, physical and moral, and of social function. "

31.             Article 40.3.1 provides:-

"The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the personal rights of the citizen. "
32.             Article 40.3.2 provides:-

"The State shall, in particular, by its laws protect as best it may from unjust attack and, in the case of injustice done, vindicate the life, person, good name, and property rights of every citizen. "

The applicant's submissions

33.             It was submitted by Mr. Gerard Hogan, S.C., on behalf of the applicant that the impugned letter of 15th May, 2006, was unambiguous. It stated that the County Registrar was pleased to inform the applicant that he has excused her from jury service. It was submitted that Section 7 and 9 of the 1976 Act, distinguish between ineligibility on the one hand and excusal on the other hand. It was submitted that the letter of 15th May, 1976 purports to be an excusal but it is not one that the County Registrar was entitled to make, by virtue of the limited terms of Sections 9(1) and (2). The letter of 15th May, 2006, it was submitted was erroneous on its face and should be quashed, on the grounds

that the County Registrar did not have power to "excuse" the applicant in the circumstances of the case. It was contended that the applicant did not apply for an excusal and it was not therefore open to the County Registrar to excuse her.

34.             It was further submitted that the question of the applicant's eligibility to serve should have been determined by the Circuit Court Judge sitting in open court. This was so, where issues of interpretation arising in respect of the scope of the disqualification in Part 1 of the First Schedule of the 1976 Act might arise. The interpretation of the statutory provision would be a matter for the court itself. It was noted that even the process of excusal under section 9 of the 1976 Act is subject to an express appeal to the court where an application for excusal is refused. The representative character of a jury and the rights of a potential juror not to be discriminated against on grounds of disability (subject to the express provisions of the 1976 Act, the Constitution and the European Convention on Human Rights) required the Circuit Court to determine the matter it was submitted.

35.             The applicant contended that the relevant disqualification in Part 1 of the 1976 Act was not an absolute prohibition on deaf persons from serving on a jury. It was submitted that if it was the intention of the Oireachtas to disqualify deaf persons from serving in a jury it would have been easy to provide for such disqualification in express terms. The provision only disqualifies a person who because of insufficient capacity to read, deafness or other permanent infirmity is "unfit to serve on a jury". It was submitted, that insufficient capacity to read, deafness or permanent infirmity in and of themselves are not disqualified. They only become disqualifying factors if they are such that the person is by reason of those factors or any of them, unfit to serve on a jury. It was submitted that the force of the submission was reinforced by paragraph 9 of the Statement of Opposition of the State Respondents in which it was pleaded (conditionally and with various caveats) that the provisions of the 1976 Act, First Schedule, Part 1 are capable of being interpreted in a manner that does not infringe the rights of the applicant.

36.              It was submitted that if another construction is open to the provision, other than that of an absolute provision, such other interpretation ought to find favour with the court as permitting a more appropriate balancing of the interests involved and in keeping with the legislative intention as expressed in the words used in the statute.

37.              It was submitted that there was never a determination made as to whether the applicant's disability rendered her unfit to serve in a jury. It was submitted that if such inquiry had been made it would, or alternatively could reasonably, have been determined that the applicant was not unfit to serve on a jury. It was submitted that the applicant could lip read and was proficient in doing so and therefore could participate meaningfully in the jury process even without the benefit of an interpreter and if necessary, the use of written notes to her fellow jurors. If she had the benefit of an interpreter she would have the full capacity to participate in the jury proceedings.

38.              In relation to the respondent's plea that the presence of an interpreter in the jury room would breach the "absolute confidentiality of the discussions of the jury which is an integral part of trial by jury", the applicant submitted that whilst this principle of, confidentiality of jury discussions is an important one (as reflected by the Court of Criminal Appeal in the People (Director of Public Prosecutions) v. McDonagh [2003] 4 I.R. 417), that the principle of "absolute confidentiality" is not stated in the Juries Act.

39.              The McDonagh case, it was submitted was an example of a situation where some measure of disclosure of the internal workings of the jury was necessary in order to redress a problem.

40.              Reference was also made to Regina v. Mirza [2004] 2 WLR 201 where the House of Lords had to consider whether the court could receive communications from a juror as to misconduct during deliberations in the jury room. The court held that the statutory prohibition in the United Kingdom in obtaining, disclosing or soliciting information relating to jurors' deliberations in the jury room was addressed not to the court itself but to the third parties and that accordingly the court could investigate allegations of jurors' misconduct without there being an infringement of the prohibition on contempt of court. The House of Lords held that notwithstanding that such communications were not contempt, they were nonetheless inadmissible under the common law rule protecting the confidentiality of jury discussions.

41.              It was submitted that a modest statutory inroad into the inscrutability of deliberations of a jury was made by the Criminal Justice Act 1984, section 25 which permitted majority verdicts. The constitutionality of this section was upheld in O’Callaghan v. Attorney General [1993] 2 I.R. 17 where the Supreme Court held that the disclosure of the fact that the verdict was a majority one could not be regarded as a breach of the confidentiality of the jury.

42.              The applicant referred to the decision in Goby v. Wetherill [1915] 2 KB 674 where it was held that the presence in the jury room of the town sergeant was sufficient to vitiate the verdict. In that case was held to be a cardinal principle of the jury system that a jury must deliberate in private. It was submitted by the applicant that the presence of a police officer was entirely different from that of a neutral interpreter who would be present by direction of the court. In R. v. McNeil, 24th June, 1967, two jury keepers (known as bailiffs) retired with the jury. They took no part in the deliberations but the Court of Appeal quashed the conviction nevertheless taking the view that if strangers retire with the jury during their deliberations, this is an irregularity which was difficult to cure.

43.              The appellant also referred to Re Osmond [1996] 1 Cr. App R. 126 where the Central Criminal Court considered the provisions of section 9B of the Juries Act 1974 which provided that where on an account of a physical disability there was a doubt as to a jurors capacity, the person may be brought before the court for a determination of capacity. In that case, Sir Laurence Verney held that a juror who acted through an interpreter might not be capable of acting as effectively as the others. He went on to hold that there be a difficult and insoluble problem of the presence of the interpreter in the jury room. The judge relied on the decisions in Goby and McNeil, rejecting the notion of an interpreter in the jury room. It was submitted that there was a clear distinction to be drawn between those cases and the presence of an interpreter acting on the instructions of the court. Reference was also made to the decision in R. v. A Juror (Jeffrey McWhinney), Woolwich Crown Court, 9th November, 1999 where the court found that the Juries Act 1974, as amended by the Criminal Justice and Public Order Act 1994 provided that there was a presumption in favour of people with disabilities serving on juries unless the judge, was of opinion that they will not on account of the disability be capable of serving effectively as a juror. The court held on the basis of authorities that there was no power to authorise the attendance of an interpreter in the jury room.

44.               However, it is to be noted that in the case of R.  v  A. Juror, the judge said at p. 26: "My understanding of these two cases (that is Wetherill and McNeil) and particularly the latter one of the Court of Appeal where the judgment was given by Lord Diplock is that there is a statement clearly setting out the common law that has prevailed for centuries and that is that no stranger may be present in the jury room. These cases are not limited and do not seek to limit themselves to unauthorised strangers in the jury room. My understanding of the law is: that there is no law which permits either me or any other Judge of the Crown Court to authorise the attendance of the thirteenth person in the jury room. Not having that power there is no way in which I can authorise a sign language interpreter to attend Mr. McWhinney for jury deliberation and if I do not have the power to do that he is incapable of carrying out, effectively, his function as a juror ... But unless and until Parliament changes the law, I like every other Circuit Court Judge, am bound by the decision of the Court of Appeal and I cannot allow a stranger in the jury room. "

45.                It was submitted that the presence of an interpreter authorised by the court was an appointment by the court and not an independent third party engaging in interference with the jury. The interpreter would be bound by contempt of court obligations such as apply in family law cases or in camera
.
46.                It was submitted by the applicant that if the court comes to consider the issue of constitutionality and compatibility with the European Convention on Human Rights that the Act requires to be considered firstly as an interference with the representative nature of the jury, secondly, as discriminatory, and thirdly in terms of the European Convention on Human Rights.

47.                The applicant submitted that an absolute prohibition on deaf persons would contravene the principle of the representative nature of the jury, enshrined in Article 38.1 and Article 38.5. The applicant relied on the reasoning adopted by Henchy J. and Griffin J. in De Burca v. Attorney General [1976] I.R. 38 where the Supreme Court held that the Juries Act 1927 was unconstitutional because the exclusion of non-ratepayers and the conditional exclusion of women interfered with the representativeness of the jury. It was submitted that the category of citizens with a disability, including deafness was a sufficiently defined and distinct groups of persons to come within the test specified by Henchy J.

48.                 In relation to the issue raised by the respondent in their statement of opposition that the applicant had no locus standi to invoke Articles 38.1 or 38.5 as in the case of the plaintiffs in De Burca who were facing a trial, it was submitted that in the present case by virtue of having being summoned for jury service, the applicant had required locus standi. The upset and feeling of being discriminated against which he felt upon being excluded from jury service where it was submitted sufficient circumstances to give her locus standi to challenged the discrimination. Reliance was also made on the decision in The State (Byrne) v. Frawley [1978] I.R. 326 which quoted with approval the decision of the United States Supreme Court in Taylor v. Louisiana 419 US 522 [1975]. It was submitted that if the 1976 Act constituted an absolute prohibition on deaf persons serving on a jury, then such prohibition infringes on the principle of representativeness.
49.                 It was submitted that the applicant had a personal constitutional right under Article 40.1 and/or Article 40.3 not to be discriminated against as a citizen on the grounds of her disability. It was submitted that if the Juries Act 1976 was to be construed as an absolute prohibition on deaf persons serving on a jury that provision amounts to unconstitutional discrimination. The applicant contended that the prohibition on deaf persons from serving on juries constitutes discrimination on grounds of disability contrary to Article 40.1 or alternatively a breach of a personal right to serve on or to be considered for service on a jury under Article 40.3. It was submitted that the entitlement not to be discriminated against in the context of a jury is one which for its fulfilment imposed no significant burden on the State. This was to be contrasted with the decision in the Supreme Court decision in Draper v. Attorney General [1984] I.R. 277 where the plaintiff with a disability sought unsuccessfully to challenge provision of the Electoral Acts.

50.                 It was submitted that modern case law on equality, particularly the Supreme Court decision in An Blascaod Mor Teoranta v. Commissioner of Public Works (No. 3) [2000] 1 I.R. 6, made clear that certain forms of discrimination between citizens had no place in a democratic society committed to the principle of equality and that a legislative purpose is required to justify what otherwise would be unfair distinctions between citizens.

51.                 It was submitted on behalf of the applicant that the 1976 Act insofar as it constituted a complete prohibition on the service of deaf persons and juries, was incompatible with the European Convention on Human Rights. Reliance was made on the decision of the European Convention on Human Rights in Zarb Adami v. Malta (Application No. 17209/02, 20th June, 2006) which was a case which concerned a complaint by a male juror in respect of the situation whereby the law and/or domestic practice in Malta exempted women from jury service.

Submissions on behalf of the respondents
52.                 Ms. Nuala Butler, S.C., on behalf of the respondent submitted the applicant had failed to apply for judicial review promptly and in accordance with 0. 84, r. 21 of the Rules of the Superior Courts 1986. It was submitted that the majority of the reliefs sought by the applicant were declaratory in nature whilst certain of the reliefs sought at para. D(4) of the statement of grounds were in effect orders of mandamus since the effect of what the applicant sought was not to quash a decision but to direct the County Registrar to approach the interpretation of the statutory provision in a manner suggested by the applicant. It was submitted that the leave application was brought well outside the three month period applying to such reliefs and no application was made to extend the time. To the extent that the delay occasioned by the applicant's reference to the equality authority may be said to constitute a good reason, there remained a period of well over four months leading to the application for which no explanation had been proffered.

53.                 It was submitted that the applicant was not excused from jury service under section 9 of the 1976 Act but was in fact deemed ineligible for jury service pursuant to section 7 and Schedule 1, Part 1 of the 1976 Act. It was submitted that there was no reference to section 9 or to any other provision of the Act in the impugned letter. It was submitted that there was no evidence to suggest that the County Registrar was suggesting that the applicant had been excused from jury service under section 9 of the Act having regard to the earlier communications between the parties. It was suggested that the author of the letter intended to "excuse" in the ordinary sense of the word rather than as a statutory term of art.

54.                 The respondent submitted that the provision in Schedule 1, Part 1 which read:-

" A person who because of insufficient capacity to read, deafness or other permanent infirmity is unfit to serve on a jury. "
necessarily connotes that deaf persons are automatically deemed unfit to serve on a jury. It was submitted that a person who is deaf is by definition unable to hear, and is unfit to serve in a jury because of that incapacity - rather than because of any other feature of his or her mental or physical ability - as there is no necessary factor other than a deaf person's inability to hear that makes him or her less fit than any other person to serve on a jury. Once a determination that the person is in fact deaf is made no further inquiry under the Act is possible or necessary. It was submitted that the applicant's contention that a court should determine her eligibility for jury service was misguided. The issue is dealt with administratively on the basis of application of a mandatory statutory provision. It was submitted that whilst sections 9(4) - 9(6) of the 1976 Act provide for an appeal to the court in the event of a refusal to excuse a person from jury service, indicating - on the principle of statutory interpretation - inclusio unius est exclusio alterius - that the legislature never intended a court inquiry in relation to eligibility. It was submitted that in the event that the statutory regime embodied in section 7 and Schedule 1, Part 1 had been misapplied - where a person deemed ineligible is not in fact deaf - an agreed party could challenge the application of the statute on an administrative law basis as the applicant had sought to do in the present case.

55.                   It was submitted that the suggestion that a judicial inquiry should be conducted as to the applicant's actual capacity notwithstanding the clear terms of Schedule 1, Part 1 of the Act was contrary to the intended statutory scheme whereby jurors were to be randomly selected and what was intended as a panel of eligible jurors. Reliance was placed on the decision of Director of Public Prosecutions v. Haughey [2000] 1 I.R. 184 where a divisional High Court rejected the suggestion that it was open to a trial judge to question potential jurors by means of written questionnaire prior to their attendance in open court as there was no statutory basis for such a procedure in the Act. By analogy, it was submitted there was no statutory basis for suggesting that eligibility of jurors should be judicially determined (presumably by inquiry in open court) as a precursor to there being added to the panel of eligible jurors from which the jury will ultimately be drawn.

56.                   It was submitted that the applicant had no locus standi and reliance was placed on the decision of the Supreme Court in Cahill v. Sutton [1980] 1 I.R. 269 at p. 286.

57.                   It was submitted that the applicant's reliance upon the equality rights safeguarded under Articles 40.1 and 40.3 of the Constitution and Article 14 of the European Convention on Human Rights fall to be considered in accordance with the proportionality doctrine set out by Costello J. in Heaney v. Ireland [1994] 3 I.R. 593.

58.                   It was submitted that it was valid for the State to consider the cost of the provision of such interpreters and the risk attached to the integrity of the jury trial process by permitting the presence of interpreters to be legitimate considerations for the State, similar to considerations adopted by the Supreme Court in Draper v. A. G. [1984] I.R. 277.

59.                   It was submitted that with or without the assistance of an interpreter, a deaf person was not in a position to perform those aspects of a juror's role relating to the assessment of the manner in which words are spoken. To the extent that a Sign Language interpreter might be able to convey the manner in which the words were spoken as well as their content, it was submitted that this would involve the interpreter stepping beyond his or her role as an instrument of communication and into the realm of advocacy.

60.                   It was submitted that the presence of an interpreter in the jury deliberations had the potential to affect both the absolute confidentiality and the collective nature of those deliberations.

American Jurisprudence
61.                   The applicant referred to the case of Strauder v. West Virginia where it was held that racially discriminatory selection of jurors was contrary to the Fourteenth Amendment and also the decision in Taylor v. Louisiana where the United States Supreme Court rejected as unconstitutional a system whereby women were in practice excluded from juries, and the court held that the jury must represent a fair section of the community.

62.                   He said that Congress in the United States introduced a number of statutory provisions to assist persons with disabilities, particularly the Rehabilitation Act 1973 and the Americans with Disabilities Act 1990 which provided comprehensive protection for persons with disabilities against discrimination.

63.                    In Eckstein v. Kirby [1978], the Federal District Court, Arkansas rejected a claim that the exclusion of deaf jurors was unconstitutional. The court held that the Arkansas statute was a reasonable regulation of the composition of juries.

64.                    In Johnson v. Duckworth [1981], the United States Court of Appeals Seventh Circuit held that the presence of an alternative juror attending but not participating in the juries deliberations at the direction of the court did not give rise to the invasion of a jury's privacy that would tend to stifle debate thus endangering the defendant's right to trial by jury.

65.                    Reference was made to The People v. Guzman [1984] where the Supreme Court, New York County held that a juror who was otherwise qualified could not be excluded for cause merely on the basis of his deafness. The court also held that the presence of an interpreter in the jury room was not the sort of intrusion on the jury's privacy that would tend to stifle debate or endanger the right to trial by jury.

66.                    In United States v. Dempsey [1987], the United States Court of Appeal Tenth Circuit upheld a conviction where a deaf person was permitted to serve, and where an interpreter was permitted to be present during jury deliberations.

67.                    In DeLong v. Brumbaugh [1989], the United States District Court for the Western District of Pennsylvania held that a State Court which disqualified a deaf juror was in breach of the Rehabilitation Act. The plaintiff’s constitutional claims were denied.
68.                    In Galloway v. Superior Court of the District of Columbia [1993], the United States District Court for the District of Columbia held that the exclusion of blind persons from juries contravened the Rehabilitation Act and American with Disabilities Act. A similar ruling was made by the Criminal Court, City of New York in The People v. Caldwell [1993].

69.                    They referred to The State of New Mexico v. Rico [2002] where the Supreme Court of the State of New Mexico, dealing with linguistic rather than sign language interpreters held that the presence of an interpreter in the jury room did not give rise to an , improper interference with the jury. However, in The State of New Mexico v. Pacheo [2005], the court found that an interpreter should take an oath of instruction to ensure that he/she does not participate in or interference with the jury's deliberations.

70.                    In response, the respondents submitted that the American cases relied on by the applicant which involved the striking down as unconstitutional statues excluding persons of a particular gender or racial origin from jury service were consistent with the position under Irish constitutional law as set out in de Burca. They further submitted that the cases invalidating decisions to exclude deaf or blind persons from juries on statutory grounds are irrelevant in this jurisdiction since the statutory provisions in this jurisdiction are the very object of the applicant's challenge in the case. They also submitted that certain of the cases relied upon point towards the conclusion that the inclusion of deaf persons on a jury or the presence of an interpreter in a jury room is constitutionally permitted in the United States but that it is not constitutionally required (See cases of Guzman, Rico and Dempsey).
Delay

71.                    It is contended on behalf of the respondents that the application was not made "promptly, and in any event, within three months from the date when grounds for the application first arose, or six months were the grounds is certiorari, unless the court considers that there is a good reason for extending the period within which the application shall be made" in accordance with 0.84, r. 21 of the Rules of the Superior Courts 1986. The first relief that is sought is an order of certiorari quashing the decision of the first and/or second named respondent in the letter dated 15th May, 2006. Two declarations are then sought and an order remitting the matter to the first named respondent in accordance with the relief sought at paragraph 4. The application commenced on 17th November, 2006 just within the time limit. In my opinion, the primary relief that is sought is the order of certiorari. So far as moving this application is concerned, the rule requires a person to act promptly but in any event within six months. There was delay encountered in obtaining a reply from the Equality Authority which was written to on 24th May and to which the Authority did not reply until 3rd July, 2006.

72.                    Following that there was the engagement of solicitor and counsel by the applicant in the period which covered the long vacation I am satisfied that this particular applicant has in her personal circumstances acted promptly and within time.

73.                     In coming to this decision, I have had regard to the decision in Director of Public Prosecutions v. Macklin [1989] 1 ILRM 113. The relief in this case is for an order of certiorari rather than mandamus. The case of the The State (Cusson) v. Brennan [1981] 1 LR. 181, relied on by the respondents, was a case where commitments had been entered into and prejudice had accrued and the delay was considered excessive and unreasonable in the circumstances. There is no evidence of prejudice in this case adduced by the respondents. In this case, the applicant initiated her enquiries promptly. If I am incorrect in this conclusion, I do not consider that the delay, in all the circumstances, constitutes a material period and I am disposed to extending the time for making the application as requested by the applicant.
County Registrar's letter of 15th May, 2006
74.                     This letter informs the applicant that the County Registrar was able to excuse her from jury service for the coming session. The use of the word "excuse" is referable to section 9 and the list of persons who are excusable as of right. This letter is the formal notification to the plaintiff which concludes by stating that her attendance in court on foot of the summons served on her was not then necessary.

75.                     Section 9 sets out in considerable detail the manner in which a person may be excused from attendance as a juror by the County Registrar and the right of appeal to the court which a person who has been refused by the County Registrar to be excused. There is no such mechanism for excusing persons who are ineligible for service jurors.

76.                     In my opinion, the County Registrar had no jurisdiction to make such a decision

to excuse the applicant as there was no application to excuse her under section 9 and she

did not fit into any of the categories which are listed in Part II of the First Schedule of the

1976 Act.

Determination of Fitness Issue
77.                     The respondents have submitted that the County Register should determine the issue of the applicant's qualification for jury service. Section 11 of the Act authorises a County Registrar to draw up a panel of jurors from the register of Dail electors delivered to him under section 10 and he is authorised to omit persons whom he knows or believes not to be qualified as jurors. Having regard to the terms of section 6, this excludes persons who are, for the time being, ineligible or disqualified from jury service. This, in turn, includes persons who, because of deafness, are unfit to serve on a jury. Section 12 provides for a summons to be issued by the County Registrar to a person on the panel of jurors. It has been submitted by the respondents that the provisions of section 9 (which deal with excusal from service by a person who has been summoned as a juror) could apply in the circumstances by analogy. In my opinion, once the summons is issued, there is no provision for the County Registrar to determine the issue of fitness. This is to be, contrasted with section 11 where the County Registrar is authorised to omit persons from the panel of jurors whom he knows or believes not to be qualified as jurors. There is no mandate for implying the process set out in section 9 in respect of the County Registrar's powers for determining the fitness of a juror, once the summons has issued, as he purported to do in this case. In the absence of an enabling delegated power to the County Registrar, the issue should be determined by the court. The decision of the County Registrar was ultra vires as he did not have the power to determine the question of eligibility in the manner he did.

Incapable Person
78.                      "Incapable Persons" include "a person who because of insufficient capacity to read, deafness or other permanent infirmities unfit to serve on a jury". In my opinion, and for the purpose of this case, the relevant portion reads:-

"A person who because of .. deafness ... is unfit to serve on a jury. "

79.                     In my opinion, giving the words their ordinary and natural meaning as set out in the Act, a ineligibility only arises where deafness and unfitness to serve on a jury is established.

80.                      In this regard, I rely on the principle of statutory interpretation set out by Walsh J. in East Donegal Co-operative v. Attorney General [1970] 1 I.R. 317:-

"Therefore, an Act of the Oireachtas, or any provision thereof, will not be declared to be invalid where it is possible to construe it in accordance with the Constitution; and it is not only a question of preferring a constitutional construction to one which would be unconstitutional where they both may appear to be open but it also means that an interpretation favouring the validity of an Act should be given in cases of doubt. "

56. (sic)             This interpretation is reinforced at paragraph 9 of the Statement of Opposition of the respondents, in which it is pleaded (conditionally and with various caveats) that the provisions of the Act are capable of being interpreted in a manner which is compatible with the Constitution and the European Convention on Human Rights.

Article 38, Section 5
57.                       The Supreme Court has carried out an examination of trial by jury in de Burca v. Attorney General [1976] I.R. 38 and in The State (Byrne) v. Frawley [1978] I.R. 326.

58.                       In de Burca, Walsh J. said at p. 67:-

"Looking at the essence of trial with a jury, I am of opinion that it does presuppose that the trial should be in the presence and under the authority of a presiding judge, having power to instruct the jury as to the law and to advise them as to the facts, and that the jury should be free to consider their verdict alone without the intervention or presence of the judge or any other person during their deliberations. I think it also important there is an element of secrecy, insofar as the members of the jury cannot be compelled to disclose which way they voted if, for example, the verdict is by majority . .. I am also of the view that the Constitution does not preclude the Oireachtas from enacting that perspective jurors should have certain minimum standards of ability or personal competence, without which jury trial might fail to serve as an essential part of the administration of the criminal law. I am satisfied that the constitutional provisions relating to trial with a jury, or the other provisions of the Constitution relied upon, which I shall deal with in greater detail, do not prevent the Oireachtas from validly enacting that certain categories of the citizens or inhabitants of the State, by virtue of their physical or moral capacity, could properly be excluded from either the obligation or qualification to serve as jurors. I am also satisfied that the Oireachtas may validly legislate to the effect that some persons, by reason of their particular functions or roles in society, may be relieved, in the interests of the common good, from the obligations of jury service. "

59.                        Henchy J. said, at  p. 74:-

"There is no doubt that the primary aim of s. 5 of Article 38 in mandating trial by jury for criminal offences, other than minor ones . .. is to ensure that every person charged with such an offence will be assured of a trial in due course of law by a group of laymen who, chosen at random from a reasonably diverse panel of jurors drawn from the community, will produce a verdict, guilty or not guilty, free from the risks inherent in a trial conducted by a judge or judges only, and which will therefore carry with it the assurance of both correctness and public acceptability that may be expected from the group verdict of such a representative cross-section of the community . . . Of course, the jury must be drawn from a pool broadly representative of the community so that its verdict will be stamped with the fairness and acceptability of a genuinely diffused community decision. . .It is left to the discretion of the legislature to formulate a system for the compilation of jury lists and panels from which will be recruited juries which will be competent, impartial and representative. "

60.                        In The State (Byrne) v. Frawley,  Henchy J. stated at p. 347:-

"For the formation of a constitutional jury, there must be a valid nexus between juror and jury district. This is needed to ensure that the jury's verdict will have the quality of a community decision . .. The gravamen of the complaint made in the de Burca case against such jury lists was not that the system was unfair to those who, although eligible, were excluded (for no excluded person has ever come forward to complain that his or her exclusion was unconstitutional), but that such jury lists were so artificially shrunken and selective that an accused person was denied the representative jury resources which is vital for the jury guaranteed by s. 5 of Article 38 of the Constitution. . . I would respectfully adopt . . . the reasoning of the United States Supreme Court in Taylor v. Louisiana, where that court, in condemning, as unconstitutional, a jury system which resulted in the exclusion of women jurors, said at p. 530 of the report:- 
'we accept the fair cross-section requirement as fundamental to the jury trial guaranteed by the sixth amendment . . . '. "

61.                    In 0'Callaghan v. Attorney General, a challenge was made to section 25 of the Criminal Justice Act 1984 which permitted majority verdicts of a jury in criminal cases. The court at p. 8 stated:-

"Finally, to deal with the additional ground that was argued before this Court: it was submitted that the introduction of majority verdicts in some way breached the confidentiality of the jury's deliberations. The Court would wish to reiterate that the deliberations of a jury should always be regarded as completely confidential. The course of the deliberations of a jury should not be published after a trial. As was said by Haugh J in delivering the judgment of the Court of Criminal Appeal in The People (Attorney General) v. Longe [l967] I.R. 369 (at p. 377): 

'In our opinion the principle is well established that the nature of the deliberation of a jury in a criminal case should not be revealed or inquired into. '

The Court wishes to reiterate how important it is for the preservation of the central position of jury trials in the constitutional scheme that that situation should be preserved. The Court is of the opinion that the section does not breach the confidentiality of the deliberations of the jury. "

62.                      I apply the reasoning of Walsh J. in de Burca at p. 67 where he identified as part of the essence of a trial with a jury that the judge should advise the jury as to the facts and that the jury should be free to consider their verdict alone and without the intervention or presence of the presiding judge or any other person during their deliberations. He also said it imported an element of secrecy insofar as members of the jury cannot be compelled to say the way they voted. The courts in this country have upheld the principle of the confidentiality of the deliberations of the jury. In my opinion, there is no provision in trial by jury as provided for in Article 38 for a person to be present with the jury other than the jurors. Such a presence would breach the absolute confidentiality of such deliberations and the manner in which discussions and deliberations take place which is an integral part of trial by jury. Such confidentiality of jurors in the deliberations of the jury is also part of the common law. This conclusion applies to the presence of a sign language interpreter. Furthermore, there is no provision express or implied in the Act that a sign language interpreter can assist a person such as the applicant either at the hearing of the case in open court or when the jury retire. Equally there is no provision to the contrary. The Act is silent on the issue.

Conclusion

63.                      The applicant in its written submission stated if the decision complained of is quashed, on the basis that the Act does not provide an absolute prohibition on jury service for persons who are deaf then the issues of constitutionality and compatibility with the European Convention will not arise. I have not addressed the issues as a result of my findings. This includes the issue of locus standi. I propose to give the parties an opportunity to consider what reliefs are appropriate and whether I am correct in my interpretation of what the applicant stated.
