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I am coming to this topic, I suppose from having spent some time on both sides of the fence.  I have spent a long time, going back to the Civil Rights movement in 1968, in NGOs of one kind or another, including working closely with CAJ here for many years.  I then worked as a solicitor in private practice in Dublin for 15 years and have spent the last five years working for Free Legal Advice Centres (FLAC), a legal NGO which has sponsored the Public Interest Law Alliance, the sister organisation of PILS in the Republic of Ireland.  So that, hopefully, combines both roles.
The difference between public interest litigation and ordinary legal practice
From the point of view of a legal practitioner, and in my case as a solicitor, what is the difference between public interest litigation and ordinary legal practice?

I found myself asking that question recently when a colleague asked how come I was working just as long hours with a smaller number of cases than when I was in private practice.

When I thought about it, there were a number of reasons.  In FLAC we concentrate on strategic public interest litigation, on cases which we hope will change the law, or the way it is administered, for the benefit of disadvantaged or marginalised people.  As a result, the cases are often more complex, raising new issues and requiring more research and frequently involving using comparative jurisprudence and experience from other jurisdictions.

There are some resource issues as well.  But I concluded that perhaps the biggest factor was the ancillary work, the networking, developing contacts, lobbying, campaigning and follow-up to the actual cases.  And a great deal of this involved working closely with NGOs in the areas affected by our cases.

In private practice a lawyer’s basic concern is winning the case for her/his client, getting a result, securing a remedy for the client’s problem.  Individual lawyers may get a buzz from the cut and thrust of a trial, may enjoy getting one over the other side, or winning a big case that may change the law – and produce very gratifying headlines in the media.
But those are add-ons and incidentals.  The core business is getting the result the client wants in the quickest and most cost-economical way.  Some years ago I met a very smart and highly successful Californian lawyer, half my age, who explained to me that in his blue-chip firm it was regarded as something of a failure if any of their cases actually went to trial.  They prided themselves on getting a result without having to go near a court and I dare say many of their very wealthy clients did not want the public exposure that a trial would entail.

Strategic public interest litigation is a bit different.  What we are seeking to do is not just to get a result for the individual client but to change the law, or the way the law is applied, so as to end some injustice or increase or expand the rights available to a whole class of people.
This does not supersede the lawyer's duty to the client and if there is a conflict between settling the case to the client’s advantage or winning an important legal point, the client’s interest must come first and you just have to wait for another opportunity to come along to make that great breakthrough.  Fortunately, that dilemma does not present itself all that often.
The other great difference between ordinary legal practice and strategic public interest litigation seems to me that in the ordinary run of things, once the case is over, that is the end of it.  If it is successful, the client gets her/his remedy, hopefully you get paid for your trouble, and you close the file.
In public interest litigation that may be only half the battle.  Even if you have won the case, you want to go on to ensure that the law is changed so as to benefit all the other people in your client’s situation.

After the judgment is over
An example is the David Norris case.  Senator David Norris, as he is now, took a case to the European Court of Human Rights in Strasbourg in the mid 1980s to seek to decriminalise homosexual relationships in the Republic, challenging the same law that Jeffrey Dudgeon had successfully challenged from this jurisdiction in 1981
.

David Norris succeeded in Strasbourg in 1988
 but it took another five years of awareness raising, lobbying and campaigning before the law was eventually changed in 1993.  The struggle to change the law, which was what the case was about, since David Norris was very much a public interest litigant, more concerned about the big picture than about his personal situation, did not stop when the judges gave their decision in the Strasbourg Court and the doors closed behind the legal team.  A lot more work was needed to give effect to the judgment.
Of course, the Norris case involved a decision of the Strasbourg Court at a time before the Euroepan Convention on Human Rights had been incorporated into domestic law in the Republic and when Strasbourg decisions were not regarded as binding in domestic law.  As a result it required a bit more follow-up activity than a decision of the domestic courts might have.

A more recent example is the Lydia Foy case, also in the Republic, and where Dr. Foy was represented by FLAC.  Our client was a transgendered woman who began legal proceedings in 1997 to obtain a new birth certificate in her female gender.  After ten years and following judgments against the UK on this issue in the Strasbourg Court, the Irish High Court declared in 2007 that the failure to legally recognise transgender persons was incompatible with the European Convention, the first declaration of incompatibility under the Irish equivalent of the UK Human Rights Act
.
The government promptly appealed and the court granted a stay of execution on its order.  Lydia Foy and the whole transgender community faced a further likely delay of up to four years to get a hearing in the Supreme Court and possibly another wait after that to get a judgment from the Court.  Hopes that had been raised in a small and very vulnerable community seemed to be dashed.  A campaign continued to raise public awareness about this sad but little known issue; to raise the lack of legal recognition for transgender persons with international agencies like the UN Human Rights Committee, the Council of Europe Commissioner for Human Rrights Thomas Hammarberg, and the EU Fundamental Rights Agency; and to generally put pressure in the government to change the law.

The campaign was successful. In May of this year the Government set up an advisory group to prepare legislation for gender recognition and in June they withdrew their appeal.

FLAC was very involved in the awareness raising efforts and in raising the issue with the international human rights agencies.  It took a lot of work and we probably played a bigger role than usual because the transgender community was so small and was only beginning to organise itself for some of that period.  And we then became involved in making submissions to the government’s Gender Recognition Advisory Group because we had acquired during the course of the Foy case a good deal of information about transgender recognition legislation in other countries.

In private practice we might have closed the file in the Foy case once the State dropped its appeal and only re-opened it to draw up our bill of costs, but because our objective was to change the law as well as secure redress for our client, the work continued.  And, happily, in this case it seems to be coming to a fairly satisfactory conclusion.
And in that case we initially worked closely with a handful of individual transgender activists and eventually with Transgender Equality Network Ireland, which has developed as a well-organised and effective NGO.  We also got a lot of information and assistance from the UK transgender group Press for Change and from the International Gay and Lesbian Association (ILGA) and other trans and LGBT groups around the world.

Practitioners and NGOs
That was an example of a fruitful working relationship between public interest law practitioners and NGOs and for strategic public interest litigation to work and be effective there needs to be a partnership between the practitioners and the NGOs involved in the particular area.  There are major advantages for both sides.

From the point of view of practitioners I hope I haven’t frightened anyone off by suggesting that public interest litigation involves a lot of extra work, some of it outside the practitioners’ normal comfort zone.  The other side of that is that in groundbreaking legal work it is the NGOs working on the ground who know what the problems are and how a particular law or practice affects council tenants, disabled persons, ethnic minorities and others.
Without labouring the point, not many legal practitioners live on council estates, experience at first hand the difficulties faced by asylum seekers in direct provision in the Republic, or people struggling with the effects of the Habitual Residence Condition.  NGOs can be their guide to the reality of life for their clients; and it is often the NGOs who introduce the practitioners to the clients in the first place.
And when practitioners need to know the legal and factual situation in other countries, or how to access international human rights mechanisms, NGOs in other countries, international NGOs dealing with the area, or specifically legal international bodies like Interrights can save countless hours of sometimes fruitless research and can sometimes provide more up to date information than that available to the State, which is generally the Respondent in these cases.

When it comes to lobbying and campaigning, the NGOs are, of course, much better equipped and more experienced than most practitioners but they in turn may need to call on the practitioners to explain the legal issues and help them to formulate appropriate and effective demands.  And when the case is won but the authorities show no signs of implementing the court’s decision, that is where the NGOs can be particularly effective in pushing for implementation.

No two cases or campaigns are ever exactly alike and the division of labour between practitioners and NGOs will vary from case to case.  There is a sort of continuum and practitioners and legal or quasi-legal (though not illegal!) organisations like FLAC, or other independent law centres, North or South, can decide on the appropriate level at which they want to be involved.
Partnership in practice
To illustrate the sort of relationship that can develop between practitioners and NGOs, I would like to look briefly at two other areas in which we in FLAC have taken cases recently.

One case concerned a deaf woman who was prevented from serving on a jury.  We were first approached about the case by the local office in Galway of the deaf NGO DeafHear.  Prior to that I was vaguely aware that there was some barrier to deaf people serving on juries but, like most hearing people, I had not given it much thought.
DeafHear set up a consultation with the client, Joan Clarke, using a sign language interpreter from a sign language studies centre in Galway.  Over several meetings they and our client explained the issues involved, the nature of sign language interpreting and the importance of this question to the deaf community as a symbol of how they are not regarded as full and equal members of our society.

Later on the head of the sign language centre swore an Affidavit describing the rigorous training and the code of ethics of sign language interpreters to show that they were not likely to try to influence jurors in the jury room, which is the reason traditionally given for excluding deaf person from juries.
Without that initial contact we would not have met our client and without the detailed briefings and the Affidavit we could not have presented the case in a way that led to at least a dent in the barrier to deaf people serving on juries and that has significantly raised public awareness of the issue.

The High Court last month (October) quashed what had been a clumsy attempt by court officials to “excuse” our client from jury service when they discovered she was deaf
.  She had not asked to be “excused” and the High Court ruled that in future any question about the capacity of someone to serve on a jury should be determined by the trial judge.  Unfortunately, from the point of view of our client and the deaf community, the High Court Judge himself expressed the opinion that deaf people could not be allowed to serve because of the need to have interpreters in the jury room but he did not make that part of his ruling and that issue remains to be determined.

We then sent a memo to the deaf activists who had been involved in the case with suggestions as to how to take the matter forward and within a week they had come back with another case of a deaf person being “excused” from jury service without having sought to be excused.  We have challenged that and look forward to a chance to litigate the core issue: whether a notional risk of jury interference by sign language interpreters justifies discriminating against all profoundly deaf people.  But without our contacts with DeafHear in Galway and the sign language school, we would not have known about this second case or been able to contact the deaf person in question.

The other area I want to mention is that of asylum seekers and social welfare.  Asylum-seekers in the Republic are placed in direct provision centres where they are housed together, provided with communal meals and given an allowance of €19.10 per week for adults and €9.60 for children.  They are not allowed to work and are refused Child Benefit, which is otherwise treated as a universal non-means tested benefit payable to everyone from property speculators to the poor.  The refusal is based on the Habitual Residence Condition introduced in 2004 as a condition for receiving benefits and which has been held to exclude all asylum-seekers.
We first became involved in this area when Child Benefit was withdrawn in 2004 and we were part of an NGO coalition opposing this.  We decided to challenge it legally and this has since developed into challenges to the Habitual Residence Condition in other areas as well, and challenges to what we believe are unfair procedures in the social welfare appeals system generally.
Because we do not work directly with asylum seekers and the immigrant communities, we have developed close working relationships with the NGOs that do and we are largely dependent on them to raise new issues with us and refer clients to us.  And that has led to an interesting learning exercise on both sides.
We have had to explain to the NGOs that we cannot take on everyone who is refused Child Benefit or who is dissatisfied with the outcome of their social welfare appeal.  And as part of that process we have had to think out more clearly our own policy of taking strategic cases.  We have now tried to develop a pattern where we encourage and assist NGOs and Citizens Information Centres to advise and represent claimants in the vast majority of cases while we share our knowledge of the law, policies and procedures with them.
At the same time we ask them to refer cases to us that they think may challenge key aspects of the system and we continue to take strategic cases.  We also produce reports, policy documents and briefing notes on aspects of the system, drawing on the lessons of our legal work.  That in turn feeds into campaigns launched by the NGOs working in the area.
This type of relationship has worked well for us and for other legal NGOs and individual practitioners doing strategic public interest litigation.  And in a structured public interest law scheme like that facilitated by PILS here and the Public Interest Law Alliance (PILA) in the Republic, there is another practical advantage.
In the traditional unstructured system lawyers always did quite an amount of public interest-type work on a pro bono or ‘no foal, no fee’ basis – except that for a lot of the time there was very little expectation of either a foal or a fee.  But when any lawyer got known for doing this type of work, all too often s/he was swamped by requests to take on dozens of individual cases with no assessment of the cases’ strategic value, or of the effect on the lawyer’s bank balance.  The end result was not infrequently that the hapless lawyer would be overwhelmed and would eventually be forced to pull down the shutters and concentrate on earning enough money to keep the office open.
A structured public interest litigation scheme would try to ensure that only cases of some wider significance would be referred to practitioners who wish to take such cases and participants would not be overwhelmed with demands.
This of course somewhat begs the question of why lawyers in private practice would want to do this sort of work at all.  The reasons range from the purely idealistic – that if we believe in the legal system, we should do our best to make it accessible to all – to hard-headed commercial realism – that it earns the practitioners involved a good name at a time when the reputation of the legal profession is at a pretty low ebb; it provides excellent training and motivation for talented staff; and the clients you act for in a public interest cases may come back to you in future with paying work as well.
In most cases, I suppose, the motivation will have to be a combination of the idealistic and the pragmatic so that the practitioner can stay in business.  But a wider discussion of this topic is matter for another day.

What is in it for NGOs?

What is there is in strategic public interest litigation for the NGO community?

In every area: housing, disability, education, gender discrimination, ethnic minorities, social welfare, the environment, employment, the law plays an increasingly important role and access to legal advice and assistance and, at times, strategic litigation, need to be part of any integrated campaigning strategy on these issues.
Litigation needs to be seen in perspective, of course.  Legal action cannot solve every problem.  Indeed, as we have seen earlier, it can solve very little by itself if there is no-one there to campaign for the implementation of court decisions when the government does not want to move.  Litigation can also be appallingly and unjustifiably slow and in the meantime it can have a chilling effect on campaigns as people wait for the court to give its decision.
On the other hand, court cases, even if they do not succeed, can generate publicity and public awareness of an issue that was previously below the radar and where the disadvantaged group involved are too weak and isolated to be able to mount an effective lobbying campaign.  The transgender issue is a good example of that situation.
Striking a balance between the role of NGOs and legal practitioners can be a little difficult, however.  Campaigners may expect too much and too fast from legal actions.  They may be frustrated at the limited range of remedies available through the courts and at the demand for a level of precision in the evidence required for presentation in court, which may seem quite unattainable in the messy, untidy real world outside the courtroom.  And they may be alienated by the outmoded and faintly absurd rituals of the courts.

Practitioners on the other hand may be understandably reluctant to have non-legal third parties looking over their shoulder as they work and asking what seem like silly questions, though, on reflection, they can sometimes provide a necessary reality check.  The more timid souls among the lawyers may also be afraid that public statements by campaigners may upset the judges, who may in fact be made of sterner stuff than the lawyers think.

And there is also the irritating tendency of public bodies to settle cases that campaigners hope will lead to ringing declarations by the courts.  And there we come back to the point that the public interest lawyer is still obliged to act primarily in the interests of the individual client and that may well mean advising the client to take a modest settlement where the alternative is years of litigation with no guarantee of success at the end; or to simply drop the case and walk away where there is a significant risk of a substantial order for costs being made against the client.
But these are hiccups that can easily be got over.  Fundamentally an alliance between NGOs and strategic public interest lawyers is very much in the interests of both parties and, more importantly, of the disadvantaged communities they are both seeking too help.

‘Tearing asunder’ the Constitution?
There is one further, broader, point that I should probably mention before concluding.  That is the argument made by the UK government (the previous one) in a politically sensitive case before the courts some years ago and by the Irish government in another politically sensitive case very recently.  It is that the law and public policy should be made by the government and parliament, which are elected by the people, and not by unelected judges in the courts, and that to seek to change public policy or legislation through the courts is fundamentally undemocratic.
The general principle that parliament or the Oireachtas should make the laws and the government, which is answerable to parliament, should implement them is indisputable but when it is used to argue against public interest litigation, it misinterprets the role of the courts.  Even when they rule quite firmly against the government in a particular case, the courts rarely seek to direct the executive as to what precise policy it should adopt, nor do they generally seek to re-write the law.

Instead, the power they exercise is to test a particular statute or policy against the Constitution, whether the written Constitution in the Republic or the unwritten one in the UK, the treaties of the European Union and the provisions of the European Convention ion Human Rights.  These constitute a more fundamental law, which has been adopted by the people, and the courts’ task is to ensure that the executive or parliament do not undermine or infringe this basic law or endanger the rights protected by it in the heat of the moment or on the crest of a wave of popular emotion.  If the courts do find a measure to be in breach of the fundamental law, they rarely prescribe what should take its place, leaving that to the government and parliament.  And as we have seen, governments do not always implement the decisions of the courts.
It may take further campaigning, a fundamental aspect of the democratic process, to persuade the executive to put an alternative policy in place or to bring forward amending legislation.

Policy making and delivery is still in the hands of the democratically elected parliament and government but they are required to stay within the confines of the Constitution, the EU treaties and the European Convention on Human Rights.  And the courts have the task of ensuring that they do so.

The late Lord Bingham, the former Lord Chief Justice of England and Wales, put the position firmly and clearly in the House of Lords in 2004 in the case of A and Others v. Secretary of State for the Home Department, the case concerning the detention without trial of  foreign terrorist suspects.  He said:
“It is of course true that the judges in this country are not elected and are  not answerable to Parliament … But the function of independent judges charged to interpret and apply the law is universally recognised as a cardinal feature of the modern democratic state, a cornerstone of the rule of law itself.  The Attorney General is fully entitled to insist on the proper limits of judicial authority, but he is wrong to stigmatise judicial decision-making as in some way undemocratic”
.

And in the Republic, in the recent case concerning the delay by the government in setting a date for a by-election in Donegal South West, the President of the High Court, Mr Justice Nicholas Kearns, rejected an argument by the government that it would “tear asunder” the separation of powers if the court intervened in the matter.  Granting a declaration that there had been unreasonable delay in moving the writ for the by-election, Judge Kearns said:
“Far from the Court ‘tearing asunder’ the provisions of the Constitution by adjudicating upon this application, it is the ongoing failure to move the writ for this by-election since June 2009 which offends the terms and spirit of the Constitution and its framework for democratic representation”
.

I suggest that there is nothing undemocratic about applying to the courts to challenge legislation or the implementation of policy on the grounds that it infringes fundamental rights that the State has committed itself to protect.

Michael Farrell
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